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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GUY ROGER BRACALI GAMBINO,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45885-2018
ADA COUNTY NO. CR01-16-43341
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Guy Bracali-Gambino pled guilty to introducing articles
into a jail. He received a unified sentence of five years, with one year fixed, and the court
retained jurisdiction.

Thereafter, the district court relinquished jurisdiction.

On appeal,

Mr. Bracali-Gambino contends that the district court abused its discretion because his sentence is
excessive given any view of the facts. Mr. Bracali-Gambino further contends that the district
court abused its discretion when it relinquished its jurisdiction instead of placing him on
probation and by failing to reduce his sentence pursuant to his I.C.R. 35 (“Rule 35”) motion.
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This Reply Brief is necessary to address misstatements made in the State’s Respondent’s
Brief.

Statement of the Facts and Course of Proceedings
The Statement of the Facts was set forth in Mr. Bracali-Gambino’s Appellant’s Brief
(Revised) and shall not be repeated herein.

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Bracali-Gambino to a
unified sentence of five years, with one year fixed, following his plea of guilty to
introduction of articles into a jail?

II.

Did the district court abuse its discretion when it relinquished jurisdiction over
Mr. Bracali-Gambino?

III.

Did the district court abuse its discretion when it declined to reduce Mr. BracaliGambino’s sentence pursuant to the new information submitted in support of his Rule 35
motion?1

ARGUMENT
The State claims that Mr. Bracali-Gambino’s “distain for the rules continued while he
was in jail pending sentencing for the instant offense.” (Respondent’s Brief, p.6.) The State then
lists incidents occurring while Mr. Bracali-Gambino was incarcerated in county jail from
December 1-29, 2016. (Respondent’s Brief, p.6.) Although Mr. Bracali-Gambino was found
with a damaged spoon on December 2, 2016, he was not immediately charged with the
possession of the spoon. (R., p.2.) In fact, the prosecutor did not file charges until the end of the
month, on December 28, 2016. (R., p.2.) Mr. Bracali-Gambino did not enter a guilty plea until

1

Mr. Bracali-Gambino fully addressed this issue in his initial Appellant’s Brief (Revised) and
the State’s Respondent’s Brief does not necessitate further argument.
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June 5, 2017. (R., pp.71-72.) Thus, the State’s laundry list of Mr. Bracali-Gambino’s bad
behavior (most of which is attributable to his mental health issues) was not post-plea and presentencing. In fact, by the time Mr. Bracali-Gambino pled guilty in June of 2017, he was doing
quite well in custody—two days after he pled guilty he was approved to be an inmate worker and
began working in the kitchen. (PSI, pp.60-61.)
The State also claims that Mr. Bracali-Gambino “attempts to blame his abysmal behavior
on his depression,” and noted that a July 2016 psychological assessment recommended he take
an antidepressant but that Mr. Bracali-Gambino refused to consider taking medications for
mental health issues. (Respondent’s Brief, pp.5-6.) However, the State’s argument relies on an
older evaluation; Mr. Bracali-Gambino was evaluated and found to need mental health services
on July 6, 2017. (PSI, p.28.) He was diagnosed with major depressive disorder in an Idaho
Standard Mental Health Assessment, by a licensed clinical social worker. (PSI, pp.24-28.) In
that assessment, Mr. Bracali-Gambino expressed willingness to take an anti-depressant. (PSI,
pp.24, 27.)
Mr. Bracali-Gambino asserts that the district court abused its discretion by failing to
exercise reason where the court imposed an excessive sentence upon him.

II.
The District Court Abused Its Discretion By Relinquishing Jurisdiction Over Mr. BracaliGambino
The State claims that Mr. Bracali-Gambino asked for relinquishment. (Respondent’s
Brief, pp.7-8.) However, the State is misinterpreting Mr. Bracali-Gambino’s request. What
Mr. Bracali-Gambino said was consistent with his counsel’s request that he be allowed to
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continue on the rider at the facility in Boise, instead of going back to the CAPP program. 2 When
the hearing transcript is read in context, Mr. Bracali-Gambino’s meaning is reasonably clear:
DEFENSE COUNSEL: He desperately wants mental health help, and he doesn’t
feel that he was receiving it in the CAPP program. There were issues with other
inmates in the CAPP program. Mr. Gambino had been a bail agent before and
had certain individuals that were in this program with him that had hostile
feelings towards him for one reason or another. I would ask you to continue to
retain jurisdiction and send him back, hopefully, to be placed in a different rider
program.
(Tr., p.19, L.25 – p.20, L.10.) Mr. Bracali-Gambino’s request was consistent with his counsel’s
statements:
DEFENDANT: I’m doing well at the ARC [sic]. I volunteer as a pusher to
someone who is disabled. I push them around every morning, every night. I
volunteered at my classes already, by myself, to continue with my education. . . . I
get along great there. It’s just different at the yard than it is over there and mental
health is there to help me. They’ve spoke with me a few times, and they’re
keeping m[e] going. I pray, will you allow me to do it there? I know I’m up for
parole. I don’t care. I need help. I don’t want to go on parole. I don’t want to go
on probation. I need help. Please. That’s all I have to say.
(Tr., p.21, L.22 – p.22, L.12.) Apparently, Mr. Bracali-Gambino was moved from the location
where the CAPP rider programming normally took place to the yard and that was where he was
taking classes and had mental health support; therefore, he was asking the court to continue his
rider programming at the yard.
The State claims that Mr. “Gambino performed poorly on his rider and failed to complete
any of his assigned programs.” (Respondent’s Brief, p.9.) However, the C-Notes indicate that
while Mr. Bracali-Gambino had some struggles in the first month, he had improved and was
making good progress—doing fairly well on the rider program. (PSI, pp.296-307.) Although
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This type of remedy was rejected by the Idaho Supreme Court in State v. Flores, 162 Idaho
298, 301-302 (2017) (holding Rule 35(b) motion for leniency did not encompass request to be
placed back on the rider and district court lacked authority to reinstate its jurisdiction over
defendant once jurisdiction was relinquished).
4

Mr. Bracali-Gambino did not complete his assigned programs, this was because he was removed
from programming once the Idaho Department of Correction recommended relinquishment.
(PSI, p.297.)
The district court abused its discretion when it relinquished its jurisdiction over
Mr. Bracali-Gambino.

CONCLUSION
Mr. Bracali-Gambino respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 7th day of December, 2018.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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